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| NTRODUCTI ON

The governnent (Assistant United States Attorney Robert E.
Ri chardson) filed a notion to reconsider [docunent # 35] this
Court’s Menorandum and Order granting in part and denying in part
t he defendant’s notion to suppress evidence [docunent # 31].

That nmotion is DENIED. The purpose of this menmorandumis to
address sonme of the issues raised by the governnent, but perhaps
nore inportantly, to address the troubling tone of the
governnent’s subm ssions.?

The core of the governnment’s nost recent subm ssion is that
the Court’s decision was "based in significant respects on an
erroneous sunmary of the facts.” The governnment further notes
“neither the Court nor the governnent has the advantage of the
conpleted record.” True enough. There was no conpleted record,
however, the Court’s findings were based on the court reporter's

unofficial transcript (known as a “dirty ASCI1” transcript)

L' Afull recitation of the Court's decision and its |egal and factua
under pi nnings may be found at United States v. Dessesaure, 314 F. Supp.2d 81
(D. Mass. 2004).




suppl emented with annotations.? |ndeed, the governnent goes on
to say that the “government has ordered the hearing transcript,”
whi ch presumably is also true.

But then the governnment represents that its recitation in

the notion to reconsider is “based on its best nenpry of the

testinony.”?

The latter statenment is, at best, a m srepresentation. The
governnent had nore than its own nmenory of the testinony. Like
the Court, the governnment had the sane unofficial transcript from
the court reporter, Harry Hagopi an, albeit one which is not to be
guoted directly because it is not the official version. 1In
short, the governnment had precisely the same "unofficial”
information as the Court and deliberately did not acknow edge
it.*

The governnent nust therefore have been aware, when filing
its notion to reconsider, that the Court's summary of the
testinmony was entirely accurate. The government's argunent

cannot be that w tnesses were m squoted or that the Court has the

2 Indeed, as | indicated in open court, ny software enables ne to
receive the unofficial transcript in real tine and annotate it. M findings
are based on those notes.

3 The governnment reiterates throughout its subm ssion that its Mtion to
Reconsi der is solely based on the governnment’s recollection, or menory of the
testi nony.

4 The significance of AUSA Richardson's misstatenent is not that he was
not entitled to obtain the unofficial transcript as he did, but that having
done so, he should not have stated that his nmenorandum was based only on his
nmenory.
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record wong. Rather, what the governnent is faulting is the

i nferences the Court drew fromthe facts it found and the Court's
judgnment of the credibility of the witnesses who testified.

Wiile it is always fair to ask the Court to reconsider those

i nferences and even those credibility determ nations, it is not
fair to do so on what is a ruse, in this case that the Court's
view of the facts somehow conflicts with the nenory of the

gover nnent .

Nor is it appropriate to argue, as | describe bel ow, that
because Dessesaure is allegedly the "prototype of a crimnal that
Congress had in mnd when it enacted certain statutes to conbat
gun and drug violence,” the Court should | ook the other way when
t he governnent presents unlawfully obtained evidence, and be
unconcerned when an officer presents contrived testinmony. In
bringing this case and pursuing it despite the transparent
unl awf ul ness of at |east sone parts of the investigation, the
government has chosen to do just that. This Court will do no
such thi ng.

1. DI SCUSSI ON

Based on that record, the followng facts, as | found in ny
original decision, are also true:

1. That the governnent decided to prosecute Dessesaure
based on the Boston Police investigation, even though there were
“serious problenms” with that investigation -- informants as to

whom there was no information on reliability, notes that were
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"di scarded" ten nonths before the hearing, an apartnent search
conducted by officers without a warrant or facts excusing a
warrant, and information fromthat inproper search used in a
subsequent warrant application.

The governnent counters with a non-sequitur by stating, “it
iS appropriate to note at the outset that [Dessesaure] is the
prototype of the crimnal that Congress had in mnd when it
enacted certain statutes to conbat gun and drug violence,” as if
Congress were suggesting that a defendant who fits a certain
prototype forfeits his constitutional rights. The United States
Attorney's Ofice is obliged to screen its prosecutions to
determ ne whether they conformto federal constitutional
standards, regardl ess of the defendant's past history or present
conduct.> Perhaps other counsel would not have been as vigil ant
as Dessesaure in noving to suppress an unlawful search; perhaps
ot her counsel would have encouraged himto plead guilty or

cooperate. That does not detract fromthe governnent’s

i ndependent obligation here to screen its prosecutions to

determne their fealty to constitutional -- federa

5 The government suggests that the Court wongfully analyzed the | oca
investigation as if it were the equivalent of "an intensive, three-year DEA
probe." If by that it neans that the Court applied the sanme federa
constitutional standards to this local prosecution that it would have applied
to any federal investigation, the governnent is correct. That is precisely
t he point.
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constitutional -- law, ® not an abstract reference to "certain
statutes" or "prototypes."

2. That the Court suggested that Broderick “destroyed” his
notes, even though the term “destroyed” was not one that the
governnent “recalls” Oficer Broderick using. The Court never
suggested that Broderick had used that very word. Rather, the
Court's characterization is a fair one based on Broderick's
testinmony that he "discarded” his notes (Menorandump. 6.)

3. That the argunment that police officers have a right to
"freeze" a private apartnent before they get a search warrant
(when "freezing" nmeans entering and searching it, and
conmuni cating the fruits of that search to the officer preparing
the warrant affidavit), was "inprobably, adopted by governnent
counsel ." The government contends that it did not "adopt" the

argunent that "freezing" the scene in this fashion was

5 I ndeed, the governnent’s summary of the investigation underscores at
| east sonme of the Court’s concerns:

The governnent notes that "in the nonths before the
defendant's arrest, the BPD Drug Control Unit ("DCU")
sinmply was told [certain informati on] on severa

occasions by two reliable sources.” 1In fact, the
Court concluded that the officer had no i dea about the
reliability of the sources at all, and had "di scarded"

the notes from conversations wth them

The informants noted that the "defendant was |iving at
a particular location in Quincy and was deal i ng heroin
in Boston froma particular car. Oficer Broderick
confirmed that "this car was, in fact, registered to
the defendant at this address.” In fact, the Court
concl uded that the search of the car was the only
valid search in the case, that there was no | awfu
basi s for searching Dessesaure's honme, based on the

ci rcunst ances presented
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appropriate. It only addressed the issues that the defendant
rai sed, and a challenge to “freezing” the scene was not one of
t hem

The governnent's position does not renotely respond to the
Court’s concerns. As noted, the governnent has an independent
obligation to screen its prosecutions that does not depend upon
whet her defense counsel is or is not attentive to the issue.

4. That Broderick contrived the story that Dessesaure
yelled "call ny peopl e/ peeps” upon his arrest, as if to signal to
soneone in the crowd to warn his girlfriend to destroy evidence.
The governnent argues that Broderick did not fabricate the

statenent -- that all he did was "m srenenber” it and "conflat[e]

in his mnd the concern the other officers expressed.”

As the government nust have been aware, during the hearing
Broderick did not refer to "other officers.” He referred only to
O ficer Seoane, and Oficer Seoane, even in his |ess-than-
credible testinony on this topic, cane nowhere near recounting
the statement that Broderick descri bed.

Put sinply, the Court found Broderick’s testinony not to be
credible. He was not at Dessesaure’s arrest. He characterized
what he clains Oficer Seoane said to him But Seoane did not
say anything like that during the hearing, and even what he did
say was noticeably absent fromthe police report. (Menorandum
pp. 14-15). Nevertheless, | agree that the nenorandum shoul d be
anmended to state the fact that the record is not clear about what
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O ficer Broderick specifically knew or did not know of the
Court’s concerns at the noment he took the stand, or whether he
gl eaned that concern fromhis questioning at the hearing or from
his pre-trial preparation, or was just "gilding the lily," as
they say, on his owm. Wat is clear, however, is that even the
gover nnent concedes that what Broderick reported Dessesaure had
said at his arrest was not true, and that no credi bl e statenent
was made by any governnent w tness that would have created the
exi gent circunstances necessary for a warrantless search in this
case.

5. That while the governnent is correct that Broderick's
statenment was that he did not believe Dessesaure's girlfriend was
an "active participant” in drug dealing, and Broderick did not
beli eve she was involved at all, that this does not change the
fact that Broderick's account of Dessesaure's station house
confessions and waiver of rights was not credible. (Menorandum
p. 16). That conclusion suffices to vitiate any suggestion that
t he apartnment search had been consented to (an alternative ground
for a warrantl ess search).’

Neverthel ess, the April 13, 2004, Menorandumis further
amended to this extent: The issue is not what Broderick believed

or did not believe regardi ng whet her Dessesaure’s girlfriend

" Significantly, even the searching officers did not rely on
Dessesaure’s all eged authorization of consent; they sought a warrant to search
the apartnent, albeit after they had already entered and searched it w thout
one.
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could be prosecuted. Whether Broderick believed Dessesaure's
girlfriend was an "active participant” in drug dealing or not a
participant at all, the issue is what he told Dessesaure and
further whether Dessesaure waived his rights because of the

t hreat ened prosecution of his girlfriend. Even if | were to
believe that Broderick told Dessesaure that they were going to
"freeze" the apartnment and that they would not charge his
girlfriend with whatever was found in the apartnent if he
consented to the search, | do not believe Broderick’s account
t hat Dessesaure relented and gave the officers the information
t hey needed.

6. That there is no nerit to the governnment's argunent
that the officers had a right to take Dessesaure’s girlfriend,
Tina Tate, out of the apartnment, in an arguable "protective
sweep,” and therefore, since they would have made the same
observations of heroin and drug trafficking paraphernalia in
doi ng so, the search was sonehow | awf ul

The governnent supposes in its notion for reconsideration
that the Court "assunmes. . . that entering the apartnent to
renove the girlfriend woul d have been perm ssible.” The Court

assunes no such thing, since such a finding would be absol utely



i nconsistent with the Fourth Amendnent, even under the nost
| eni ent reading.?

What is nore, even if the circunstances were such that a
protective sweep woul d have been justified, what the officers did
in this case bears no resenblance to the "quick and limted
search of premses . . . to protect thenselves or others" the
Suprene Court described in Buie. 494 U S. at 327. The Court

found that Broderick entered, along with five to nine other

8 Nunerous courts have held that the protective sweep concept descri bed
by the Suprene Court in Maryland v. Buie, 494 U. S. 325, 327 (1990) is only
permitted when conducted in connection with an arrest. See United States v.
Reid, 226 F.3d 1020 (9th Cr. 2000); United States v. WIlson, 36 F.3d 1298,
1306 (5th Cir. 1994); United States v. Vargas, 2003 W. 21313721 (E.D.N. Y. My
28, 2003) (all holding that Buie authorizes protective sweeps only when nade
incident to arrest.)

VWhile the Sixth Grcuit and the D.C. Circuit have held that Buie can be
expanded beyond the incident to arrest context, neither canme anywhere near
al |l owi ng what took place here. See United States v. Patrick, 959 F.2d 991
(D.C. Gr. 1992) (allowing protective sweep where officers had consent to
search an apartnent and once inside entered an open bedroom door for security
reasons); United States v. Taylor, 248 F.3d 506 (6th Cr. 2001) (allow ng
protective sweep by officers securing apartrment while waiting for a warrant
where officers had probable cause to search the apartnent prior to entering
and had articulable facts to support their belief that there were persons in
the apartnment who posed a threat to their safety.)

The Sixth Circuit's holding in Taylor is inconsistent with the Suprene
Court's ruling in Segura v. United States, 468 U.S. 796 (1984). However, even
under Tayl or's expansive reading of protective sweep doctrine, what the
officers did in this case would fail. As this Court detailed in the April 13,
2004, Menorandum the officers in this case absolutely did not have probable
cause to search the apartnent prior to their warrantless entry. Wat is nore,
t he governnment presented zero evidence that there may have been a person in
t he apartnent who posed a threat to the officers' safety. The governnent's

expl anation for entering the apartnment -- which Broderick made cl ear through
his repeated di scussi on of Dessesaure's supposed "call ny peopl e/ peeps”
conment -- was that they feared Tate mi ght destroy evidence. Having rejected

t he governnent's suggestion that any such comment was nade and consequently
rejecting the governnent's argunent that exigent circunstances existed to
enter the apartnent wi thout a warrant, the governnent has not presented even
the slightest support for an alternative argunent that the warrantless entry
was justified by probable cause to search conbined with reasonable fear for
the officers' safety.
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of ficers, because he believed that he had a right to "freeze" the
apartnent while waiting for a warrant. The Court further found
that to Broderick, freezing neant searching everywhere and
comuni cating his observations to the waiting officer who was
preparing the affidavit. Wat woul d have happened had the
officers perfornmed a valid protective sweep only is specul ation.
7. That what Broderick did could not have appeared to be
accept abl e based on precedent of the Massachusetts Suprene
Judicial Court, even at that tine.° The governnment argues that
at the time of the search, SJC precedent "suggested their actions
were reasonable.” An exam nation of the cases cited by the
governnent for this proposition reveals wthout question that the
search perfornmed by Broderick and the other officers was never

acceptabl e under the SJC s standards. ©

% The supposed significance of the governnent's argunent is that it
bears on Broderick's credibility, since obviously the standard at issue here
is current federal constitutional |aw. For the numerous other reasons
di scussed in detail above and in the April 13, 2004, Menorandum Broderick's
credibility could not be sal vaged by establishing that the Suprene Judicia
Court of Massachusetts woul d have all owed his conduct at the time. It is
wort h pointing out, however, that the SJC would have all owed no such thing.
See FN 9.

10 1n Commonwealth v. Alvarez, 422 Mass. 198 (Mass. 1996), the case npst
prom nently cited by the governnent for this point, the officers had gone in
to see if anyone was in the apartnent, and then left and secured the entrances
when they determ ned the apartnment was enpty. They did not see anything in
there that they used in the warrant, so their warrantl ess search had no
effect. The SJC did say that their checking the apartnent was reasonabl e, but
it said in the next sentence that "[i]t is also inportant to note that no
i nfornmati on obtained in this search was used to obtain the subsequent search
warrant. Thus, the warrant was not tainted by the warrantless search of the
apartnment." 1d. at 210-11.

Unli ke the instant case, probable cause existed in Alvarez at the tine
the officers entered the apartnent, not only to search it, but to believe that
securing the apartment was necessary to prevent the destruction of evidence.
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I11. CONCLUSI ON

Accordingly, the governnment's Mdtion To Reconsider [docunent
# 35] is DENIED, and this Court's April 13, 2004, Menorandumis

amended as descri bed above. !

SO ORDERED

Dated: July 2, 2004 s/ NANCY GERTNER, U.S.D.J.

See Commonweal th v. Burgos, 2000 W. 1137708 (Mass. Sup.Ct. July 14, 2000)
(noting that the finding of probable cause regarding the destruction of

evi dence was significant to the SJCs finding in Alvarez). The facts and
holding in Alvarez parallel those of Taylor, 248 F.3d 506, which as described
above, constitutes a significant departure fromthe facts of this case and
likely also a departure fromthe Suprenme Court's Fourth Amendment precedent.
See FN 7.

In Burgos, the other case cited by the governnent, the Court found it
critical that the police "had probable cause to believe that securing the
apartment was necessary to prevent the destruction of evidence." Burgos, 2000
W. 1137708 at *7. That is anong the things that were fatally not present
her e.

11 The original menorandumis also amended to reflect the fact that
Dessesaure nmay well have been driving erratically even while going on a
routine errand with his girlfriend. 1t does not affect any of the underlying
findi ngs.

-11-



Publisher Information
Note* This page is not part of the opinion as entered by the court.
The docket information provided on this page is for the benefit

of publishers of these opinions.

1:03-cr-10191-NG USA v. Dessesaure

Date filed: 06/04/2003

Attorneys

Robert E. Richardson United States representing USA (Plaintiff)
Attorney's Office 1 Courthouse Way Suite

9200 Boston, MA 02210 617-748-3247 617-

748-3951 (fax)

Robert.Richardson@usdoj.gov Assigned:

06/04/2003 LEAD ATTORNEY ATTORNEY

TO BE NOTICED
Steven L. Winniman Winniman & Winniman representing Earl Dessesaure (1)

101 State Street Suite 620 Springfield, MA (Defendant)
01103 413-737-4840 Assigned: 05/22/2003
LEAD ATTORNEY ATTORNEY TO BE

NOTICED

-12-



